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Muni cipal Liability for

Summer Time Fun??
by Jani Leach

Summer is hee,andthe curefor sunny hot
@{@i\i and humid day are municipal-owned

swimming pools, parks, and playgrounds

So xadly whenwill amuricipality beliable
for injuries sustained iesidents having fum the sun?
Below you will find several cases dealing with
recreationd activities andwhat Michigan caurts havesad
about @vernmatal immuniy in these situations.
Reaeational Use A¢. The Recreationd Use
Act (RUA), MCL 324.73301, which is part of
the Natual Resoures and Envonmental
Protecton Act (NREPA), grants immunity to
ownes, tenants, o lesses d lands in certain
circumstances. Hogwver, therds an exception for injuries
tha are caused by theowners, tenant's, or lesse&'s goss
nedigence omwillful and wanton misconductn Ballard
v Ypslanti Towrship, 457 Mich 564, 577 NW2d 890
(1998), the Suprae Court held that the RUA de&ot
create a exception to govamentalimmunity. The &t
does not expressiywaive immunitybecaise it does not
mention the state or its political subdiwiss. No
necesaryinference thathe Legslature inended to waive
immunity arisesfom the at It was intended to limit the
liakility of private landowners in an effort to ercourage
themto make their ppertyavailablefor the useof the
genenl public. Ballard, supra. Theefore, muncipal
ownes of such land antinue to enjoygovernmatal
immunity unless a exception gpplies.

The Public Building Exception to

Governmental Immunity. MCL 691.1406 provides, in
pat:

‘=7

Govemmenal agercieshavetheobligatonto
repair aad maintain public buildings urder
their control when openfor useby menbers
of the public. Govemmerta agercies are
liable for badily injury ard property damage
resulting from a dngeaous or defective
condtion of a public building if the
govemmental agercy had actual or
constrictive knowledge of thedefectand,for
a reasoabletime afteracquirirg knowedge,
failed to remedy the condition or to teke
action reasonbly neessaryto protectthe
public against thke candition...

City-Owned Swimming Poods. Pubic
s, building exception to rule of ayemmental
~ immunity did na gpply to render city civilly
Ilable for downing of chid in city-owned outdoor
swimming pool, because pool ard surrounding fence did
not conditute "public building." Summers \City of
Detroit, 206 Mich App 46 (1994), ppeal da. 449 Mich
859, reonsideration den. 454 Mic852.

An outdoor swimming pool is neitherbailding
nor a pat of a public bulding, and theefore, daty is
entitled to goveamental immunity Dew v City of
Livonia, 180 MichApp 676(1989). Morever, while the
swimming pool was in public place the Supreme Court
has claified that the duy to maintainsafepublic placs
relaes to, but doenot exend bepnd, the condition of a
public building itself of theimmediately adjaent
premises.Reardon v Dep't of Mental Health, 430 Mich
398 (1988).

AN Park Bench Stelter. A park bench shdter is
not a "building” for purposesof the public
building exception to citg gvernmatal
immunity. Freedmanyv City of Cak Park, 170
Mich App 349 (1988) While the sklter was
open to the public and it waa man-mde structue, the
court dd not believe it to be a buildings contmplated
by the staute. The court nated thet the shelter merely
provides a plee to sit or a plee to sek rduge from
inclement wather

@@y Playground Equipment. Public building
/| H exception to gowamental imnunity was
<% " | inapplicable to etion arisingout of injuries

sustaned by child when basletbdl hoop fell
and stiudk child on payground of dementay sdool.
Eberhard v St.JohnsPublic Scools, 189 Mich App 466
(1991), ppeal deied 439 Mich 952.

The 1978 Supreme&ourt cas of Pichette v
Manistique Public Sthools, 403 Mich 268, is no longer
good law. In thet case thecourt ruled that apermanently
attached didelocated on asdool playground camewithin
the public building exception to governmental immunity.
Thecasewas deided béore Ross which instructed tha
the exceptions to gowementd immunity are to be
narowly construed.If suchacasewere presented to the
courttoday aslide on a playgroundwould not be found
to be a public building
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ghway Exception: Design Defed

Failure to Maintain/Repair?
by Megan Cavanagh

In the seminal & ofNawrocki v Maconb Co
Rd Gmm 463 Mich 143 (2000), the
Michigan SupremeCourt established that the
highwayexcepion, MCL 691.1402(1), did not
contemplate@nditions arising mm*“pointsof hazard” or
“points of special dager” outside the aoal roadbd
designed forvehiculartravd. Instead, agoverrmental
defendant’s duty is implicated only if thdr failure to
repar or maintain the atwal physical structureof the
roadbel surfaceproximatelycause aninjury or damae.
TheNawrockicourt specifically rejected claimstha state
and county road commssions have a duy to ingall,
repar, mantain, or improve traffic cantrol devices,
including 9gns ard lighting.

In 2002 the SupremeCourt, relyng onNawrocki
limited the sope of thehighway exception evenuither
and hdd tha governmentd deferdants lave no duty to
desgnor corred defeds anising from the aiginal desgn
or constrution of a hidq\way. Hanson v Meosta Co Rd
Comm’rs, 465Mich 492(2002). TheHansoncourt hdd
that the dutys onlyone of epar and maintenane - not
desig or constrution. In Hansonthe cout held that the
countyroad ommisson did not havadutyto design or
construct the higwway so as to eliminate a limited sight
distance caused by the curvature of ahill.

), SinceHanson various parie of the Michign
@) Cout of Appeds have rejected plaintiffs
; claims of lability arising from detctive
highway design or construton. Though a
mgority of theseopinions ae unpublished, they hdp to
define the limits of a goverrmentd defendant’s duty
under thehighway exception:

b 5
b4

v No duty to design highway to hawe sloulder
sufficiently wide erough to acconmodatea
disabledvehicle.KoZowsk v Dept d Trans.
(Unpublished COA 07-19-02).

v No duty to dedgn highway soasto eiminate
curves which are difficult for drivers to
negtiate.Houser v Hil sdde Co Road Comm
(Unpublished COA 10-29-02).

No duty to desgn o congruct intersedionto
be safe fortravel. Wonnecott v Dep of Trans.
(Unpublished COA 12-13-02).

No duty to design intersection to have
sufficientwidth andturnradius.Kamschkev
Dep of Trans.(UnpublishedCOA 12-17-02).

No duty to desig highway medianbetween
oppasinglanesof traffic to be d a sufficient
width to prohibit vehicles from crossng into
the posnglanesFreidline v Depof Trans.
(Unpublished COA 01-14-03).

No duty to eliminate vater onthe roadway
because water on the roadway is a design

issuecontrolledby desgn fadors,suchas the
elevationof theroad and its dastructurethe

gradedande of the raad sirface thewidth of

the sloulderandhow rmuchrainfall per har

theroadis deggnedto handle.Ulrich v Dept

of Trans.(Unpublished COA 04-14-05).

Despite credtive plantiffs’ attemptsto aaft thar
desigqn defect claims as laims of failureto maintain or
repar, Michigan Qurts will typically recmgnize and

dismiss suich daims.

TICE POIN

If a case is filed aginst your municipalityor an
employee of your municipality which aleges a
violation of federal law, you have theright to
have tha case heard in federd court. To have the case

heard in federal court:

v

File a natice of remova with the U.S.
District Court, which wil remove the
entire @se.

The notice of removal must be
acomplished vithin 30 da of the datef

savice of process.

If there are co-ddendants who will be
represented by other counsel,they will

have to consent to the removal.

GARAN Lucow MILLER , P.C.

ANN ARBOR « DETROIT -

GRAID BLANC +« GRAND RAPIDS + LANSING

* MARQUETTE + PORT HURN -

TRAVERSE CITY -« TROY




	Page 1
	1
	2

	Page 2
	Page 3
	Page 4

