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MUN ICIPAL LAW UPDATE

by Jami E. Leach

Highway Exception

¢

This caseedfirms that the shouldas not within the
highway exception to governmenta immunity because

it is not designed for vehicular travd. Summary

dispositon was poper where plaintiff, who wa

riding his bicyle, wa struck bya vehiée when he
swerved into traffic to awoid a dain hole an a lridge

in an aea béween theog line and the arb. Price v
Dept of Transportadn, UnpublishedCOA #257577,
12/05/06.

Plaintiff tripped and fg# in a pavd ar@a nea a
business. The cityas not liald under thehighway
exception beasse the eawas not a public sidealk.

There had never been a pamit to build a sidwalk

there. Rather, the area was more like a private

driveway which was wseal by the narby business b

park véhicles. Theefore, sumnary dispositon was
proper Robyv City of Mt. Clemens Unpublished
COA #269563, 11/21/06.

Govenmental Funtion

¢

Plaintiff was fired afte a aiminal backgound chek
revaaled aconvictionwhichwasnot dis¢osedon her
employment application. When dafidant hird,
supervised, rd later fred phintiff after déendat
leamed that fintiff had omitted disclosing héeslony
convction on her mployment application, it was
supervisingapublicemployee ad, theréore, engaged
in an authorizedavernmatal function, eveniit later
leamed of plantiff's criminal historyby improper
means Therdore, defendant was entitled to
governnenta immunity and summarydispositon was
approprate. Dorkins v Cty of Pontiag Unpublished
COA#269265, 11/16/06.

Sewa@ Disposal Sstem Event Exception

¢

Isarurd, roadsidedrainaye ditch within the purview
of "stam water drain systan” as se forth in MCL
691.14167 In this case, th&®oad Commasion cut
down tres, limbs and branckealorg a road and
deposited the dis into a roaside drainge ditch.
The springrains cased the daris tofloat down the

ditch and form a dam near plaintiff's property.
Plaintiff notified the RoadCommission on wo
occaions, howevemo action wa taken. Thelitch
later flooded, causing damage to plaintiff's property.
The Court held that th term "sewge disposal
system' as used in the sege disposal sstem
excetion, refers to mae than instrumentalities
dealingwith actual s&/age. Rursuant to the statutory
language, the exception aso applies to systans
designed for stam water drainage. The court dso
concludel that, as a ditch sang as a onduit for the
drainaye of storm weer, the oadsidedraingge ditch
herewas a"storm waer dran". But the issue of
whetherthe radside dranage ditch hee was part of
a "storm watedrainsystem" requires furtherinquiry
and considetion on remand. Linton v Arenac
County Road Commissiopn _ Mich App
11/28/06.

BENARE "NO CONTEST" PEESS.

DMISSI BLE IN CI VILLITIGATIO

By John J. Gillooly

In Michigan, swch aplea is almissble if it is wseal to
support a defnhse gainst a clam brought bythe peson
who entered the plea. In Federal Court, it is not only
admissible, but in soencircuits, is also given collatdra
estqppel effect, if thecriminal defendant is the plaintiff in
the subsequent civil proceedng.

MRE 410 governs theadmisshbility of pleas. It provides,
in relevant part:

Evidence ofthe followingis not, in anycivil or
criminal proeedng, admissible agnst the
defendant who madthepleaor wasa paticipant
in the plea discussions

*kkkk
(2) A plea of nolo ontendee, except thato the
extent that evidence a gulty plea would be
admissiblegevidene ofa pleaof nolo contende
to acrimina charge may be admitted in a dvil
proceeding to suprt a deense against a claim
asseted bythe peson who entead the plea..
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The Court of Appals in HomeOwners Ins Co v
Bonnvill e, unpublished perriam opiniorof the Court of
Appeds, dated June 8, 2006 (Dotké¢o. 2006) opined:

"The rule indicates that where a defendant who
enteed a no ontest plea idater aplaintiff in a
related civil action, the dendat mayusethe plea
as evidece in buildinga deénse gainst that
plaintiffs claim. The prtedion affoded a
[crimind] defendantwho choosesnat to contest a
charge may act as asheld wheretha defendant is
a defendant againin a dvil action, but na as a
sword if adefendantin a ciminal proceding laer
becoms plaintiff in a réated civil ation."

FRE 410 governs the admissibility of pleas in Federal
Court. Howevg it does not providacountepartto the
exception in MRE 410 for nolo contendgleas. There
is a split in the circuits as to how this rule is applied
Some aply the rule stridy, declaing such a pla
inadmissble for dl purposes. Fortunately, the Sixth
Circuit is nd oneof thosecircuits. Raher, theCout in
Shelton v Cityf Taylor, 92 Fel App 178, 183 (6th Cir,
2004), citing Walker vR. Shaeffei854 F.2d 138gth Cir.,
1988) opined:

This drcuit declined todlow Rule 410 tobecome
an dfendve weapon ard thereby undermine its

basic purposdo promote settlement ®nsuring
that a deéndanineednot fea laterrepecussions
from coopeatingwith the judicial sgtem.

In Walker, supra, Plintiffs Walker and Turner brought a
42 USC 1983 claim against two pdlice officers for false
arrest detention, and impriscnment in violation of ther
constitutional rights. Plaintiff \&lker had bee arested
and chaged with disorddy conduct ad Plaintiff Turner
had bea arested adchaged withredlessdrivingin the
underlyng aiminal case Both plaintifs in the crminal
case enteed a plea of no contest in open caurt.
Defendants brodg a motion in Digtict Court for
summay judgment based on qudified immurity grounds,
arguing tha Plaintiffs were estopped from sdeng
damags basé on falsearest and dlse imprisonment
becaise of theirno contets pleas. TheDistrict Court
denied Dé&ndants' motion.

The Sixh Cirauit Courtof Appeds revesed. The Court
found thet the motion should have been granted because
Plaintiffs’ no ontest pleas in the underlg aiminal
matter provided a sound basis for qualified immunity. In
reveasingthe District Court, the Court opined:

"We do not consideour @nclusion to be baed
by Fed.R.Evid. 410, whik provides that evidece
of a‘plea of ndo contendere' is not, ‘in any civil
or ctiminal proceding, almissibke aginst the
defendant who madthe plea.This casaloes not
present thekind of situaion contemplated by Rule
410:the ug ofa nolocontendee plea aginst the
pleader in asubsequent avil or criminal action in
whichhe is thelefendant See, ., United States
v Manzlla, 782 F.2d 5335th Cir.),cert. denied,
476 US 1123 (1986) (usd nolo contende plea
to impeach dendat in subgquent dminal
proseation.) h this case, orhe otherhand, the
persons who réered prior no-contest pleaare
now plaintiffsin acivil action. Accordingly, use
of the no-ontestplea for estoppglurposes is not
‘againg the defadant' within the meaningof
Fed.R.Evid. 410....

We find a mateasl differene betwen usingthe
nolo ontendee pleato subject a faner giminal
defendant to subsegquent avil or criminal li ability
and usng the plea as a ddense aganst those
submiting aplea intepretal to be an admission
which would prelude liablity. Rule 410 was
intended to protéa criminal defendand’ use of
the nolo contendere @do deénd himself fom
future civil liability. We decline to intergt the
rule so as to allow the former defendants to use
the pleaoffengvely, in order to dotan damages,
after having admitted facts which would indicate
no civil liability on the par of the arresting
police.” Id at 143.

Given the bBowve rules and ase lav, we a@ain stress the
importance of a faorableresolution in the undeiiyg
criminal matters.
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