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Open Meetings Act
Quedions/Answers

by Jahn E. Heikki la

Because hundreds of new cauncil
membas will take thar sets in
January we offer the following
common questionand brié answes
regarding the crtically important, but
often misunderstoodMichigan Open
Meetings Act. For more inbrmation
about its scope andpglication, see
MCL 15.261, et seq or cdl John Heikkla in our
Marquéte office (888) 841-7772.

What Entities Are Subject to the Provisions of the
Open Meeings Act?

“Public bodies.” A*public body includes ay state or
local legislative orgoverning bady. Thisincludes oards,

commissions,committees, stbcommittees, and coundls

given powerby the State Constitian, statute, chaer,

ordinane, resolution, or rule to exerciseogernmatal

authority or peform governmeatal or propietary
fundions

- What Are the Meeting Notice
‘I‘ Requirements uncer the Act?
A meetingof the public bodyshall not be
held unless public notice is given. For
ﬂ [OW|| regular meetings: Each year, within ten days
after thefirst meeting, the body must post
the dates, times and pks of regular
meetings. For schedule changes: Pog the change within
threedays afterthe meetingt which the bang is made,
as wellas gpublicnotice satingthe newdates, times and
placesof the reguar meding.

What Are the General Meeting Requir ements?

Again, all meetingg must be open and Idein a place
available to the public. All decisions must be made at a
meeting open to the public andlladeliberations
constituting a quarm of the bods membes shall take
place at an opemeeting except if the closed ssion
provisions apply

What IssuesCan Be Considered by aPublic
\ Body in a Closed Sesson?

A closed sesion is, as the phrasesuggests
a meeting or pat of a meeting that is

closed to the public. Some @xples of
subjects for closed session of a public body:

v/ Considerations of dismissalispension, or disciplining

of a public oficer or enployee, induding complaints or
chages or peodic personnetvaludions,if requested by
the officeror employe. The reyuest mayoe rescinded,
howeve, and thematter must continue at an ope
meding.

v For shool boads, considerations of dismissd,
suspension or disciplining ostudentif a closed hearg
is requeste bythe student or pant/guardian.

v/ For strategy and negotiation sessbns @mnnected with
the negotiation of a collective bargaining agreement if
either negdiating party requeds a dosed heaing.

v/ To consult with its attornegardingtrial or setement
strateg in conjunction with secific pendinglitigation,
but onlyif the open meting would have adetrimental
finandal effect on the litigting or settlement position of
the public body.

v/ To reviev andconsider theontents of a application
for employment or appointment ta public office if the
candidate requests tha the application reman

confidential. However, dl interviewsbya public bodyor

employment or appointment to a public @i shall be
held in an open neting

v/To constler material exempt from discussion or
disclosure bystate or édenl statute.

3 Importantly while the public body may meet and
ddiberateregarding theaboveissues in dosed sssn, dl
decisionsof the public bodymust be madetan open
meding.

What Are the Penalties for Violation of the Ac?

There are a variety, but Section 13 dates thet a public

official who violates the Act shall be personally liable in

a civil adion for actua and exemplarfdamags of not
morethan$500,plus @urtcostsand atual attorneyees

to a peson/goup bringng theaction.
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Front Lines:

Forfour yeas, | servel as a Wited States
Border Patrol Agnt n California.
During my tenure, | was suprised to
realize how little mog pdice officers,
stade troopes, and fedeal agents

adualy know about the liability that
may attach tothdr actions Though mast
law enforcement academies and individual officers
common sense f&#r good guidancefor recoqizing that
certain acts might exposethem or their agency to liability,
officers nee a better, ontinuing undestandingof wha
kinds of activities mayrigger aconsttutional violation
and potential civil liability

Academies train dicers well on whaconstitutes
alegal search, a proper interrogation, or the appr@riate
use of brcein arresting an acwsed, but tig is only the
beginning. As dficers careers progress,they na only
need regular refresher courses tha cover thelegal aspects
of theirjobs, thg needto bekeptupto date with the law
as it evolves.

Because of tinding shatfalls, during my four
yearsonthejob, | never received updates a thelaw as it
affected mydaily patrol ativities. lalso neveleaned
about the substantial andogving differences betwea
state and fedat rulings and ruling betwea different
fedeal gpellate ourts.

As ore result, lwas not awreof a

Ninth Cirauit decisionin which the Gourt
held that questining individuals who were
stopped bytate oficersis an illegl seach

in violation of theFourth Amendment. | did

not learn aout this chang until ater | was
partneed with one of our K9 agents.

Not surprisindy, the onlyreason the agnt knew
about thedecisionwas beause hislack of knowledg led
to theloss d acase—helost a stde drug smuggling case
in which that opinion was the &ia for exluding the
evidence gatheed duringhis stop andhe prosecuting
attorney gavéhim a copy of the opinion

Immediately after | leaned about thecase |
changd myinvestigdion techmques and, in situations

governal by that opinion, | began askingfor consent
before askinganyquestions.
Though myexperiencein this regrd
were primaily based on thalifferences
beween rlings by federal appellate
courts,pdiceofficersin Michigan arejust
as often onfronted vith chan@s n the
2 law from boh gdate and federa courts.
For example, do qur officers know the
following, recent decisions?
| 4 In Missauri v Sebert,  US __ (6/28/), the
Supreme Court held that raid-interrogation Miranda
waming gven ater aconfession was ineéictive and a
subsequent confession obtaineftera the Miranda
waming was inadmissible.
| 4 In Championv Outlook Nashville, Inc380 F3d
893(11/2/04) the6th Circuit considered theainingthe
police oficers re@ived anduled thatwhetre the oficers
were taught that pepper spraying a suspect after the
suspect wa in@pacitated constituted excessive f@rc
The ChampionCourt dened the protection of qualifie
immunity on this basis.
| 4 In Devenport v Alford,  US __ (12/13/04), the
Supreme Court ruled #t a warratless arrst is not
unconstitutionhif based on pybable ause, een if the
offense establishing probable cause is ot “closely
relaed” to, or baed uponthe same onduct the ofter
identifies at the time ofreest.
These ecent decisons are but a fev
examples of those defgd evey week
by our state ad fedeal courts. Officers
mug be advised o these changes to
peform their jobs dfectively and to
avoid exposure to civil liability. Juwst as officers must
repeatedly test and qualify with firearms and non-deadly
force devices theyuse in caying out theirduties, yur
police departments should also provide them with the
information neessay to make the most informedga!
decision undestressful situations.

Sending your officers morthly or quartely
synopses of reevant caes via enail and providing
quartely half-day in-servie training sessions will keep
them upto date orchangs nthe law. A one-dayannual
refresher course would adso remind them of legal basics.
No matter howou relgy the information, it isatical that
you do so -in the long un, it will save yu and ypur
officers the time andx@ense oluinnecssarylitigation.
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