


GARAN LUCOW M I LLER ’S GOV LAW PAGE 2

GARAN LUCOW M ILLER , P.C.
ANN ARBOR   •   DETROIT   •   GRAND BLANC   •   GRAND RAPIDS   •   LANSING   •   MARQUETTE   •   PORT HURON   •   TRAVERSE CITY     •   TROY

Open Meetings Act 
Questi ons/Answers

by John E.  Heikki la

Because hundreds of new council
members will take their seats in
January, we offer the following
common questions and brief answers
regarding the critically important, but

often misunderstood Michigan Open
Meetings Act. For more information

about its scope and application, see
MCL 15.261, et seq. or call John Heikkila in our
Marquette office: (888) 841-7772.

What Entit ies Are Subject to the Provisions of the
Open Meetings Act?

“Public bodies.”  A “public body” includes any state or
local legislative or governing body.  This includes boards,
commissions, committees, subcommittees, and councils
given power by the State Constitution, statute, charter,
ordinance, resolution, or rule to exercise governmental
authority or perform governmental or proprietary
functions.

What Are the Meet ing Notice
Requirements under the Act?

A meeting of the public body shall not be
held unless public notice is given.  For
regular meetings: Each year, within ten days
after the fi rst meeting, the body must post
the dates, times and places of regular

meetings.  For schedule changes: Post the change within
three days after the meeting at which the change is made,
as well as a public notice stating the new dates, times and
places of the regular meeting.

What Are the General Meeting Requir ements?

Again, all meetings must be open and held in a place
available to the public.  All decisions must be made at a
meeting open to the public and all deliberations
constituting a quorum of the body’s members shall take
place at an open meeting, except if the closed session
provisions apply.  

What Issues Can Be Considered by a Public
Body in a Closed Session?

A closed session is, as the phrase suggests,
a meeting or part of a meeting that is

closed to the public. Some examples of
subjects for closed session of a public body:

TConsiderations of dismissal, suspension, or disciplining
of a public officer or employee, including complaints or
charges or periodic personnel evaluations, if requested by
the officer or employee.  The request may be rescinded,
however, and the matter must continue at an open
meeting.

TFor school boards, considerations of dismissal,
suspension or disciplining of a student, if a closed hearing
is requested by the student or parent/guardian.

TFor strategy and negotiation sessions connected with
the negotiation of a collective bargaining agreement if
either negotiating party requests a closed hearing.

TTo consult with its attorney regarding trial or settlement
strategy in conjunction with specific pending litigation,
but only if the open meeting would have a detrimental
financial effect on the litigating or settlement position of
the public body.

TTo review and consider the contents of an application
for employment or appointment to a public office if the
candidate requests that the application remain
confidential.  However, all interviews by a public body for
employment or appointment to a public office shall be
held in an open meeting.  

TTo consider material exempt from discussion or
disclosure by state or federal statute.

y Importantly, while the public body may meet and
deliberate regarding the above issues in closed session, all
decisions of the public body must be made at an open
meeting.

What Are the Penalties for Violation of the Act?

There are a variety, but Section 13 states that a public
official who violates the Act shall be personally liable in
a civil action for actual and exemplary damages of not
more than $500, plus court costs and actual attorney fees
to a person/group bringing the action.
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Front Lines :
Continuing  Police Educati on

by Joshua Moore

For four years, I served as a United States
Border Patrol Agent in California.
During my tenure, I was surprised to
realize how little most police officers,
state troopers, and federal agents

actually know about the liabil ity that
may attach to their actions.  Though most

law enforcement academies and individual officers’
common sense offer good guidance for recognizing that
certain acts might expose them or their agency to liability,
officers need a better, continuing understanding of what
kinds of activities may trigger a constitutional violation
and potential civil liability. 

Academies train officers well on what constitutes
a legal search, a proper interrogation, or the appropriate
use of force in arresting an accused, but this is only the
beginning.  As off icers’ careers progress, they not only
need regular refresher courses that cover the legal aspects
of their jobs, they need to be kept up to date with the law
as it evolves.  

Because of funding shortfalls, during my four
years on the job, I never received updates on the law as it
affected my daily patrol activiti es.  I also never learned
about the substantial and growing differences between
state and federal rulings and rulings between different
federal appellate courts.  

As one result, I was not aware of a
Ninth Circuit decision in which the Court
held that questioning individuals who were
stopped by state officers is an illegal search

in violation of the Fourth Amendment.  I did
not learn about this change until after I was

partnered with one of our K-9 agents.   
Not surprisingly, the only reason the agent knew

about the decision was because his lack of knowledge led
to the loss of a case – he lost a state drug smuggling case
in which that opinion was the basis for excluding the
evidence gathered during his stop and the prosecuting
attorney gave him a copy of the opinion.  

Immediately after I learned about the case, I
changed my investigation techniques and, in situations

governed by that opinion, I began asking for consent
before asking any questions.    

Though my experiences in this regard
were primarily based on the differences

between rulings by federal appellate
courts, police officers in Michigan are just
as often confronted with changes in the
law from both state and federal courts.

For example, do your officers know the
following, recent decisions?
u In Missouri v Seibert, __ US __ (6/28/04), the
Supreme Court held that a mid-interrogation Miranda
warning given after a confession was ineffective and a
subsequent confession obtained after the Miranda
warning was inadmissible.  
u In Champion v Outlook Nashville, Inc, 380 F3d
893 (11/2/04), the 6th Circuit considered the training the
police officers received and ruled that, where the officers
were taught that pepper spraying a suspect after the
suspect was incapacitated constituted excessive force.
The Champion Court denied the protection of qualified
immunity on this basis.   
u In Devenport v Alford, __ US __ (12/13/04), the
Supreme Court ruled that a warrantless arrest is not
unconstitutional if based on probable cause, even if the
offense establishing probable cause is not “closely
related” to, or based upon, the same conduct the officer
identifies at the time of arrest. 

These recent decisions are but a few
examples of those decided every week
by our state and federal courts.  Officers
must be advised of these changes to
perform their jobs effectively and to

avoid exposure to civil liability.  Just as officers must
repeatedly test and qualif y with firearms and non-deadly
force devices they use in carrying out their duties, your
police departments should also provide them with the
information necessary to make the most informed legal
decision under stressful situations.  

Sending your off icers monthly or quarterly
synopses of relevant cases via e-mail and providing
quarterly half-day in-service training sessions will keep
them up to date on changes in the law.  A one-day annual
refresher course would also remind them of legal basics.
No matter how you relay the information, it is critical that
you do so – in the long run, it will save you and your
officers the time and expense of unnecessary litigation. 
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