


GARAN LUCOW M I LLER ’S GOV LAW PAGE 2

GARAN LUCOW M ILLER , P.C.
ANN ARBOR   •   DETROIT   •   GRAND BLANC   •   GRAND RAPIDS   •   LANSING   •   MARQUETTE   •   PORT HURON   •   TRAVERSE CITY     •   TROY

Public School Contract
Negotiati ons
by W. John Stenton

Suggestio ns That W ill
Ensure Successful

Public School
Cont ract  N egot iat ions:

TMeet with the school administration at least six (6)
months before the contract expires.  Get your legal
counsel involved in the early stages.

TReview the existing contract and identify any problem
areas;  discuss new contract proposals that are economic
in nature.

TSelect a negotiating team that includes the
Superintendent, Business Manager, and a cross section of
the Board.

TStudy the negotiation process and become familiar
with the terminology: 

! What is mediation in the context of the negotiation
process?  Who initiates it?  

! What is fact finding? Who initiates it?  How does fact
finding impact upon your rights during the negotiation
process?   

! What does implementation mean?  How and when can
a proposal be implemented?  These are issues that should
be studied and discussed with legal counsel.

Review the school’s financial situation,
determine the existing fund balance,
and make reasonable projections
regarding funding for the next two
(2) years.

Caveat: Financial knowledge is
absolutely essential for successful

negotiations.  Choose a financial spokesperson who is
fully aware of the financial condition of the district and
who can clearly explain the complexities of school
finance.

TEncourage the Board and the Administration to discuss
the financial situation in detail with the public and the
teachers well before negotiations begin. Regularly
disseminate updated financial information and answer any
questions that are raised. Consider an Administrative
Newsletter to provide current information regarding
school issues and updated financial information.

TSet up pre-negotiation meetings
with the teachers to review and
discuss the district’s financial state.

 TPrepare economic and non-
economic proposals that are clear,

concise, and credible.

TEstablish reasonable ground rules and a schedule for
the exchange of economic and noneconomic proposals.

TBegin negotiating at least 4-6 months before the
contract expires. Try to limit the sessions to 3-5 hours
unless an agreement has been reached to do expedited
bargaining.

THave at least two members of each team take notes
during the negotiations.  

!  Have at least one person keep a running log of all
proposals and counter-proposals in a binder with dates so
you can go back and review the process.  

!  Have each tentative agreement initialed by two
members of each team.

TKnow your limits and be prepared to say “NO”  when
necessary.

TWhen a final agreement is reached, make sure it is
clear and unambiguous and covers all the issues agreed
upon. Do not rush at the 11th hour and make sure
everything is included in the final agreement.

Caveat: If you are in a district that is in financial distress
or you are facing impending financial difficulties brought
on by escalating costs and declining state funding, please
consult with experts about your specific situation.

For further information, please call John Stenton in
GLM’s Marquette office at 906.226.2524.
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Designer Torts:
Violati on of Public Poli cy

by Thomas R. Paxton

In the realm of public employment,
the law has generally provide us with

guidance and predictabl i ty.
Employers could read the statutes

or judges’ opinions and have some
understanding of what was right and

what was wrong.  In these days of cutting
city budgets and eliminating public services, predictability
is the latest loss employers must suffer as employees are
now able to design their own causes.

The courts in Michigan have been quietly
recognizing a cause of action in employment cases based
on the allegation that the termination violates public
policy.  This theory holds that an employee was treated
poorly in violation of the spirit, if not the letter, of an
innocuous statute or policy that was never intended to
provide a doorway to the courtroom.  The theory is rooted
in workers compensation and is designed to prevent
employers from discriminating against those employees
who have fi led workers compensation claims.  At the time
the early cases were decided, there was no prohibition
against such discrimination in the Workers Disability
Compensation Act.  The Act has since been amended to
specif ically allow employees to sue their employer in state
court for such discrimination.  However, attorneys
representing employees have recently attempted to greatly
expand the rationale set forth by our courts in those early
cases to cover unique situations.  

Recently, a CEO of a professional
organization sued the company after the
board of directors refused to renew his
contract.  The former officer claimed
that the board was motivated to hide

their alleged support of a policy that may
have been contrary to national labor laws.  He did not
submit a claim with the National Labor Relations Board
(which had jurisdiction over the issue), but sued for
wrongful termination in our state courts.   He was not a
member of a collective bargaining unit and the employer

had no reason to expect that NLRB rules would apply to
the CEO’s employment.  Nonetheless, the ex-CEO
asserted that his termination was in violation of the public
policy that allegedly supports the need for the statute.  

Many statutes have prohibitions or command
certain actions, but have not been held to provide a private
right to sue if they are violated.  Indeed, when courts
begin to recognize employees’ claims based on those
statutes, they destroy the law’s predictability and primary
purpose of compelling or prohibiting specific behavior.

  
In Suchodolski v Michigan Consol
Gas Co, 412 Mich 692 (1982), the
Supreme Court found an exception to

the at will employment doctrine if the
grounds for discharging an employee are so

contrary to public policy.   Public policy may be found in
explicit legislative statements prohibiting the adverse
treatment or where the alleged reason for the discharge
was the employee's failure to violate a law.  The Court
also found that an action is implied where the alleged
reason for the discharge was the employee's exercise of a
right conferred by a well-established legislative
enactment.

The courts in Michigan have followed this
precedent, but have taken some steps to address the
loophole it created.  Specifically, the courts have ruled
that, where a statute confers upon a victim of retaliation
the right to sue, that person may not also assert a claim of
discharge in violation of public policy.  Dudewicz v
Norris-Schmid, Inc, 443 Mich 68, 78-80 (1993);
Shuttlesworth v Riverside Hospital, 91 Mich App 25, 27
(1991).  The Whistleblowers' Protection Act (WPA),
MCL  15.361 et seq, has provided a more defined cause
of action which, in many cases, provides the statutory
basis  that employers can point to when asking the Courts
to dismiss public policy claims.

More judicial interpretation is necessary to
properly prepare for these claims but, in the
meantime, public employers need to be
wary of potential claims that a termination
violates public policy. For more

information on this issue, please call Thomas Paxton in
GLM’s Detroit office at 313.446.5418.
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