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ANNOUNCEMENTS
Garan Lucow Miller is proud to amounce
that four ofour attorneyg have ben eleted
shardolders. We congtulate them and
thank hem for the& dedicdion to providing
our clients with qualitlegal represatation.
The nev sharé&olders ae:
Ebony Duff - Detroit
Ladd Culbertson - Gnd Rapids
Mark Mueller - Traverse City
Patricia Doolg - Troy
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The fim is verypleasd to report two read excellent
results reahed br our dients byRoge Smith (Troy and
Megan Cavaad (Ddroit):

. Sumnary judgment was tantal to the Cityof Bad
Axe, its mlice chief and ore of its pdice officersin
the Unied States District Court for the Ei@rn
Districtof Michigan onwrongdful arrest and malicious

proseaition claims under 42 U.S.C. 81983. The Cou

aged that the defndant officer's warantless entry
into a ‘safe house" was supportd by exigent
circumstancesral was, thezfore, le@l. The Ciywas
representd by Roge Smith ofthefirm's Troy office.
Appellate speialist Megan Cavaad of the fim's
Detroit office authorel the briefs on summary
judgment.

,  Summarydispositon was grantel to the City of
Harper Woods, its pdice officers and its City
Manager in Waye GuntyCircuit Court on claims of
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false arest, malicious prosecun and intentional
infliction of emotional distressThe Court held that
the phintiffs—a husbandnd wife their threechildren,
and two sts d grandparents-could na sustan thar
claims arising out of the arrest of the parents on
suspicionf child abuse and obtainimgoneyunder
false petenssorout ofthe temporgy removéa of the
children fom the parentsctustody The Citywas
representd by Roge Smith of the firm's Toy office.
Appellate spedalist Megan Cavanagh of the firm's
Detroit office aithored the briefs on summar
dispositon.

Sixth Circuit holds off-duty officer not sazed for purposes of Fourth
Amendmentwhen equiredto submit to breathalzyer or risk losing
his job
In an issuef first impression, the United
/@ Staes Caurt of Appeak for the Sixth
= Circuit held, wunder the
@ totality-of-the-drcumstance analgis, that
a police oficer was not seized for purposes
of Fouth and Fouweenth Amendmd
andysis, when he submitted to the breathdyzer test
following an oftduty alteration at a ba The published
opinion is Pennington v Metropaditan Govt of Naswill e,
etd, F.3d__ (6th Cir. 2007) (No. 07-5180, Januay
10, 2008).

After theplaintiff, an off-duty offi cer, was involved in
an altecation with some patronstaa bar, the
defendants-deputghiefand police aptain rguested that
the plaintiff submit to a brélaalyzer test. Te plaintiff
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officer ageed to do so beasme he wa afiaid that he
would be suspended or terminated if he did not comply.
Although thebredhalyzer regstered al21 breth alcohol
level, the police depatment ©ncluded after aninterna
investigdion into the incident, that the plaintiff did not
violate anydepatmental policies or @guations. The
plaintiff filed iit, asseting tha he was wlawfully
required to take the te@h violationof his rightsunder the
Fourth, Fifth, Sixth, and Fourteenth Amendments

The wurt first noted the Fourth Amendmert's
prohibition against unresonable seahes and seizures
applies equdy to police offiers & to anyother citizen
and that drugor alohol testing of agovernmatal
employeeimplicaesthe Fairth Amendmen eventhough
the testingmight not be elated to enforement of a
criminal law. Hboweve, the réevant question was
whetherthe brathalyer test administered to the plaintiff
officer amounted to ra unconstitutional seire. The
court dfirmed the district cours’ decision ganting the
defendants summanudgmaent, adoptingthe reasoningof
the Seventh Circuit'decision inDreibel v City of
Milwaukee 298 F.3d 622 Tth Cir 2002). n Dreibel, a
number of policeofficers claimed thathey had ber
unconstitutionally ordered toremain on duty andreturn to
police hedquartes for questioningelating to acriminal
investigaion into the oficers'activities. Acordingto the
court inDreibel, the posdbility or evan probabilityof a
future alverseemployment action, as oppadto physical
detention, could not entento a cours analgis of
whether theofficersin the casewere sazed. "A personis
nat sezedsimply because hebdieves tha he wil losehis
job." Dreibel, 298 F.3d 8642.

In Pennington the Sith Circut noted that the
plaintiff officer wasnot handcufed, plaed in the bek
searof apolicecar, orrea his Mirandarights, aadhe wa
permitted to retur home without firsfiling his report of
the incdent. The court conduded that a "reasanable
off-dutyofficer” in theplaintiff' s position "would not have
feared s&zure a detention if he hd refused to take the
bredhalyzer test." The plaintiff did not apper to fer
detention or seizure, onlpossible suspension or
termination of his emplognent as a policefficer. The
Court caocluded that, undethese mcumstancs, the
plaintiff had not estalished that the defelants had
violated his constitutioraights and affmed summary
judgment.

UNICIPAL LAW UPDATE

by Matthew LaBeau

Qualified Immunity/Right to Privacy

Plaintiff and herhusband, an undmver
sheriffs deputy wer involved in an
alcohol- elated atomobile accidet. Atthe
scene Balley told officers she was dring
the vehite, but nvestigtion revaled that
he husbend was diving. A press elease
named paintiff andhe husand, listed their
personainformation, posted a mughot of plaintiff, and
noted her husbend was on undercover assgnment.
Plaintiff claimed thatte publicity caused seval negative
inciderts, including peple following them in a store,
claiming that their cable was diberately cut, ther
windshield was @ded intentionally and someonwas
in their back yard late at nigt. Plaintff filed a 1983
claim dleging thedefendant Port Huronviolated her 14th
Amendment due pcessight to privacy by releasingher
photogaph and pesonalinformation. The district cour
granted summaryjudgment on the gounds of qualified
immunity becaise plaintifffailed to show violation of a
constitutiona right. The Sixth drcuit Cout of Appeals
affirmed. A crimind suspect hasnoconstitutional right to
privagy in ones criminal reord, induding plaintiffs mug
shot end pasona information that wasin apadlice report.
Bailey vCity of Port Huron, et al__ F.3d __ (6th Cir.
2007).

Governmental Immunity/Highway Exception

Plantiff was inured in a trip ard fall
acadent on an allegd deéct in a
crosswék in St Clair Shores. Plaintiff
filed anggligence action against the City
of St. Clair Shorespursuant to he
highwayexception to governmental immunity. Defendant
mowved for summay disposition asseting the crosswalk
defect was lss thartwo inches indepth;thus, defendat
was atitled to an inferece that it maintained the
crosswék in reasonablerepar. The motion wa denied.
The Michigan Court of Appeds &ffirmed. The plain
language of MCL 691.1402a(2) does rot only gpply to
height and defh without regrd to width and othe
measurements of the ddect. The motion was progerly
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denied a plaintiff made ahowingthat the widh of the
crack was greater than two inches in certain places.
Semon \VCity of St. @Gair Shores unpublished peruriam
opinion ofthe Court of Appeés, dated Owmber 30, 2007
(Docket No. 274777).

Governmental Immunity/Public Building Exception
Plaintiff wasan emploge ofthe Chebogan
Couny Road Commision and went to a
rest sbp to perfom maintenancduties. At
the rest stop, he encountt liquid on the
w floor, seging from pipes from the mens
——=> urinals. While mopping thédloor he slipped
and fél. Plaintiff grabbel a pipe to prevent
him from falling and injured his rator cuf. Plaintiff
filed suit aginst MDOT, alleghg the leaking fluids
constituted a defectivend dangrous ondition pursuant
to the public building exception to gernmental
immunity. The trial ourt ganted defendants motion for
summarydispositon becase plaintiff faled to provide
the statutorily requiral notice and thasaid failure
prejudicel defaxdant. (MQ.A 691.1406). The Michign
Court of Appets affirmed the lowercourts decision,
adding howeve, that a showingof prgudice wa not
required. Plaintiff's failure to the givihe reuired notice
alone, wa sufficientto grant the motionJones, et al v
MDOT, unpublished peruriam opinion of theCourt of
Appeds, dated Owber 25, 2007 (Bcket No. 275076)

Q>

Election Proceedings
Defendant &ty clekk sent absdnvoter
ballot applicationsto potential absent
voters alongwith a sgned cove letter
identifying her as the city clerk and
chaimperson of the Elections Commssion.
Plantiff was a caddate for Detroit City
Council, who appead on theAugust 2005rimary, but
did not obtain enough votes to proceed to the generd
election. Plaintiff filed suit aleging severa election
improprietiesandthecleik was @joined from mailinghe
ballots. Eventally the Court issued a peanent
injunction against malli ngunsdicited absentvoter ballots
and avardel attorneyg fees to plaintiff. Defadant
appeé&ed the pemanent injunction mhibiting unsolicited
mailings of &sent voter plications. The Court of
Appeals affirmed, finding MCL 168.759 does rot permit

a cityclerk to mail unsoltited ballot applictions. Taylor
v Currie, 277 Mich App 85 (2007)

Governmental Immunity/Highway Exception
On Jnuay 18, 2002 Plaintiff was the

A\ driver of an automobile with several
== ben) passengrs. A cardriving in the other

diredion crossed theemterline and
forced plantiff's caroff the oad and
into a ditch. One Emengr was killed and aother
occupant was injured. Plantiff filed it against
defendantManisteeCountyRoad Commision for faling
to maintain the road in @aonablysafe condiion. On
August 15, 2002, plaintiff mailedlatter gving noticeof
the acident. Subsequentlydefendantrepavedthe roal.
Plaintiff filed suit on November 12, 2002.egndant
moved for summary disposition on grounds of
governmeatal immuniy. The trial court denied the
motion onthe basisthat further discoverywas neded.
Defendan gppealed on grounds tha plaintiff failed to
provide timelynotice of thenighwaydefect. TheCourt of
Appeals affirmd the trial cour While plaintiff's notice
was not timely under MCL 691.1404, defendant was stll
required to show actual prejudice as aresult of the delay.
The ourt found that pliatiff provided notice to deihdant
before it repaed the oad, theefore deéndant wa not
prejudicel by plaintiff's delay Plantiff's detailed letter
which incorporated the pdice rgort was suficient to
apprise deendant of possiblditigation andfor defendant
to be able to quicklynvestigae the clan and @ther
evidene. On apped the Michigan Suprene Court
revased. Déendann was entitled to gvernmatal
immunity becaise the noticevas untimelyrrespetive of
prejudice Mauer ¢ al v. Topping et al739 N.W.2d 625
(2007).
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